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Every contract is, in a sense, a gamble. When two parties shake hands on a deal or spend 
months drafting a formal agreement, they are betting on their ability to predict the future. 
They can invest time and money upfront—anticipating problems before they arise—or they 
can take their chances, move quickly, and hope that nothing goes wrong. The difference 
between these two approaches is captured by ex ante and ex post contract theory. 

Ex ante theory focuses on planning ahead. It assumes that parties should anticipate 
potential risks and clarify their rights and duties before a dispute occurs. By negotiating 
terms carefully and documenting them clearly, the parties reduce uncertainty. This 
approach requires more effort upfront—lawyers’ fees, negotiations, and detailed drafting—
but it pays off by minimizing confusion and litigation costs later. In other words, an ex ante 
approach is like buying insurance: it’s costly at the beginning, but it provides stability and 
predictability when things go wrong. 

By contrast, ex post theory looks at contracts after the fact—how courts and parties respond 
once a dispute arises. In this view, many deals are incomplete or informal. The law fills in 
gaps later, using principles like fairness, reasonableness, or trade custom. This can work fine 
when parties act in good faith, but when relationships sour, a handshake deal becomes a 
puzzle for the court to reconstruct. Litigation over missing or ambiguous terms can be slow, 
expensive, and unpredictable. You may save money upfront by skipping detailed drafting, but 
when a disagreement arises, the cost of sorting out “what the deal was” can far exceed the 
initial savings. 

Both theories reflect a tradeoff. The ex ante approach emphasizes clarity and certainty but 
can slow deals and increase transaction costs. The ex post approach values flexibility and 
speed but accepts the risk of future disputes. In some industries—like venture startups or 
family businesses—speed and trust might favor a looser, ex post style. In others—like 
construction or real estate—where risks are high and stakes are large, the ex ante method 
offers essential protection. 

Critics of heavy ex ante planning argue that no contract can foresee every contingency, and 
that parties may waste resources trying to draft “perfect” agreements. Supporters counter 
that thoughtful negotiation and documentation build trust, reduce misunderstandings, and 
signal seriousness. 



In practice, most contracts blend the two. The best agreements anticipate key risks but leave 
room for flexibility. Still, the underlying gamble remains: do you spend more now to avoid 
future uncertainty, or save upfront and risk paying later to fight over what you meant? 

It is human nature to try and fix problems yourself.  As a litigator, many of the problems that 
end up on our desk could have been resolved or mitigated if the client had not tried to fix it 
themselves or opted to spend more structuring the deal on paper. 

Without getting too academic, I am often finding myself explaining my dumbed-down 
contract theory to a client during the initial phone call.   The client is often expecting an 
answer or a solution, but we have to sort the mess.  We go back to the moment the parties 
decided to do a deal:  How the parties decided to structure a deal.  If the client has an iron 
clad contract, the analysis is a lot easier, because the contracting parties spent time 
anticipating a specific resolution in the event of a specific dispute.   

In contract theory, ex ante and ex post represent two different perspectives on how contracts 
are understood and applied. The ex ante principle focuses on the period before performance 
or breach occurs. It emphasizes how parties design a contract in advance to allocate risk, 
set incentives, and encourage efficient behavior. This approach is not as popular because it 
comes with a cost.  Preparing a contract that is clear and makes sense takes time and 
money.  But it is gamble, and most people roll the dice and opt for the ex-post principle.  

That is in contrast, the ex post principle looks at the contract after performance or a dispute 
arises.  In my view, this is when the parties say, let’s do a handshake or form agreement, 
because it is cheap, and if we have a problem, we will sort it out later.  However, when they 
do have a problem, the parties often have to litigate the facts to determine the facts of the 
deal.  In other words, you pay a heavy premium to figure out the terms of a deal under the ex 
post principle.  You rolled the dice to save money and time in the beginning by not spending 
the time to draft the entire deal, and now you have a problem.  The problem is that you now 
have to litigate the terms of deal through discovery, which often involves depositions, course 
of dealing, emails, etc.  Courts may fill contractual gaps, excuse performance in unforeseen 
situations, or adjust remedies to reflect equity and the parties’ true intent. The ex ante 
approach prioritizes efficiency and certainty, the ex post approach prioritizes fairness and 
adaptability. Together, they illustrate the tension between enforcing the contract as written 
and adjusting it to achieve justice after the fact. 
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